As a result of this citation MSHA requires a berm when the
topmost (green) coal seam is exposed.  The berm must be installed
prior to any shooting.  The berm is approximately six feet high
and sixteen and one half feet wide at the base (Tr. 77).  This
berm must later be pushed off so the crews can shoot the coal
beneath it.

MSHA also requires a third berm on the parting between the
second and third seams (blue and green seams).  This berm must,
in its turn, be pushed off so the drilling crews can fragment the
area beneath it.  The dragline, in turn, removes the parting (Tr.
793.

The construction and removal of the berms continues as the
mining progresses.  The progression is both downward as the coal
seams are exposed and lateral as the dragline removes the coal or
the parting (Tr, 79-80).  In this mining progression the MSHA
citation requires that 12 berms be constructed and removed (Tr.
80) .

The pit, designated as J-l, is the working pit of an active
surface coal mine.  Haulage trucks and loader crews are actively
engaged in the coal removal.  The haulage trucks, 16 feet 8
inches wide, primarily drive down the middle of the bench, or a
bit to the highwall side (Tr. 82).  In the pit there is one
direction of traffic.  Once the trucks reach the ramp they go out
of the pit area until they reach a permanent haulage road.  The
trucks then travel to a preparation site (Tr. 88).

In the opinion of Peabody's engineer an active pit area is
not a roadway.  One reason is that the area changes daily.  Haul
roads at mines are designed to certain specifications and they
take into consideration the speed of vehicles using them.  Also
the drainage of a haul road is a factor to be considered (Tr. 82,
83) .

Peabody uses track type and rubber-tired dozers to emplace
its berras.  When necessary dump trucks haul in material to
construct the berms (Tr. 81).

Berms, such as MSHA requires here, are not required at any
other mine in the West {Tr. 84).

In the opinion of Peabody's engineer a berm in place here
would not have prevented the accident.  Yazzie was entering the
coal shot area and his duties would have required that he level
the area (Tr. 84),

Peabody's industrial engineer conducted a time and motion
study relating to the installation and removal of berms (Tr. 97).
A videotape (Exhibit U) shows the building of a berm with a Clark
380 rubber-tired dozer (Tr. 98-100).  The front portion of the27, 39, 40).
